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Recordation Department

Room 2303

12th and Constitution Avenue N.W.
Weshington, D.C. 20423
Attention: . Miidred Lee

Lease_of Railroad Cars dated as of
November 1, 1979 between The
Connecticut Bank and Trust Company,

as Owner Trustee, Lessor, and
Badische Corporation, Lessee

Re ':

‘Dear Sir:

Enclosed for recordation and filing pursuant to
49 U.S.C. § 11303 please find two executed copies of a
Lease Agreement, dated as of November 1, 1979, between
as Owner Trustee,
Lessor, and Badische Corporation, Lessee, relating to the
lease of 29 railroad tank and hopper cars, as well as Lease
-1 and 2, evidencing delivery and acceptance
Also enclosed is our check for $50 in

‘payment of the recordation fee.,

Please acknowledge recordation by stamping one
copy of each of the three documents with- the Recordation
Number of the Lease and returnlng it to the messenger who
delivers thls letter.

Very truly. yours,

WS 1mpsW

Enclosures ‘ -
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Bnterstate Commeree Commission
Hashington, BD.EC. 20423

OFFICE OF THE SECRETARY

Mrs. Linoo Sisrnson
Duvis WPolir & Yordnll

1 Chasc .wmiitun Plauw.,
New York, Neow York LG0CO

Dear

The enclosed document's) was recorded pursuant to the provi-

sions of Section 11303 of the Interstate Commerce Act,49 U.S.C.

11303, on 17 74 20 at a.om 4 , and assigned re-
recordation number (s). » ,
' 1100, iy’

Sincerely yours,

- P -
e — e P -
» . - . Y SRS RSN
JAP R S S PN SN P
LA

! : 3
Agatha L. Mergenovich
Secretary

Enclosure (s)
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LEASE AGREEMENT
dated as of November 1, 1979
between

THE CONNECTICUT BANK AND TRUST COMPANY,
as Owner Trustee,

LESSOR,

and

BADISCHE CORPORATION,

LESSEE

15 Railroad Tank Cars and
14 Railroad Hopper Cars
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LEASE AGREEMENT

LEASE AGREEMENT dated as of November 1, 1979
between THE CONNECTICUT BANK AND TRUST COMPANY, a Connecticut
banking corporation, not individually but solely as Owner
Trustee under an Owner Trust Agreement dated as of November
1, 1979 between the Owner Trustee ("Lessor") and J. P.

Morgan Interfunding Corp., and BADISCHE CORPORATION, a
Delaware Corporation ("Lessee"),

WITNEGSSETH
SECTION 1. DEFINITIONS. The following terms

shall have the following meanings for all purposes of this
Lease:

"Attributable Excess Transaction
Expenses" for an Item shall mean an amount deter-
mined by multiplying Excess Transaction Expenses,
if any, by a fraction, the numerator of which is
the Invoice Price for that Item and the denominator
of which is the aggregate Invoice Prices for all
Items listed in Schedule I hereto.

"Basic Rent" shall mean the rent payable
for the Equipment for the Basic Term pursuant to
Section 3(b) hereof.

"Basic Term" shall mean a period of twenty
years commencing on the Interim Rental Payment Date
and ending on the 80th Rental Payment Date thereafter.

"Bill of Sale" shall mean a bill of sale,
substantially in the form of Exhibit D hereto, pur-
suant to which the Manufacturer conveys to Lessor
all right, title and interest in and to an Item,
free and clear of all Liens except Liens described
by clause (e) of the definition of Permitted
Liens.

"Business Day" shall mean any day other
than Saturdays, Sundays or other days on which
banks in New York City are authorized to close.



"Certificate of Acceptance" shall mean a
Certificate of Acceptance substantially in the form
of Exhibit E hereto.

"Code" shall mean the Internal Revenue
Code of 1954, as amended, as in effect on the date
hereof.

"Commitment Letter" shall mean the letter
agreement dated September 10, 1979 between Lessee
and J. P. Morgan Interfunding Corp. and accepted
September 28, 1979 by Lessee.

"Delivery Date" shall mean each date, on or
before December 31, 1979, on which any Item is
delivered to and accepted by the Lessor pursuant
to Section 2(a) hereof.

"Dollars" or "$" shall mean lawful cur-
rency of the United States of America.

"Enforceable" shall mean enforceable
except as limited by bankruptcy, insolvency, re-
organization and other similar laws affecting the
enforcement of creditors' or lessors' rights
generally.

"Equipment" shall mean all tank cars and
hopper cars described in Schedule I hereto.

"Event of Default" shall mean any of the
events specified as such in Section 16 hereof.

"Event of Loss" shall mean any of the
following events: (i) the total loss or construc-
tive total loss of an Item; (ii) damage to an
Item which, as determined by Lessee in its reason-
able judgment, renders repair impracticable or
uneconcmical in view of the estimated fair market
value of the Item after repair and the estimated
cost of repair; (iii) a confiscation, condemna-
tion or requisition of title to an Item which
shall have occurred and remained in effect and
unstayed for a period of 30 consecutive days;
or (iv) an attachment (as defined in Section
12(b) hereof) in the Province of Quebec or in
Canada.



"Excess Transaction Expenses" shall
mean that amount, if any, of Transaction Expenses
which exceeds 2% of the aggregate Invoice Prices
for all Items actually accepted and leased.

"Incipient Default" shall mean an event or
condition which, with the passage of time or the
giving of notice or both, would constitute an Event
of Default.

"Indebtedness" shall mean (i) all
indebtedness, whether or not represented by bonds,
debentures, notes or other securities, for the
repayment of money borrowed, (ii) all deferred
indebtedness for the payment of the purchase price
of property or assets purchased other than open
account indebtedness incurred in the ordinary
course of business (iii) all guarantees, endorse-
ments, assumptions and other contingent obliga-
tions in respect of, or to purchase or to other-
wise acquire, indebtedness of others, (iv) all
indebtedness secured by any mortgage, pledge or
lien existing on property owned by Lessee subject
to such mortgage, pledge or lien, whether or not
such indebtedness shall have been assumed by
Lessee, and (v) all amounts payable by Lessee
as a lessee under any lease covering real or
personal property having a then remaining term
of more than one year (including renewals at
the option of the Lessee), but reduced by any
amounts receivable by the Lessee pursuant to
any sublease of any such Lease.

"Interest" shall mean interest at a rate
per annum equal to the higher of 11.75% or 2% above
the rate of interest publicly announced from time
to time by Morgan Guaranty Trust Company of New
York as its Prime Rate, to the extent permitted by
applicable law.

"Interim Rent" shall mean the rent payable
on the Interim Rental Payment Date pursuant to
Section 3(a) hereof.

"Interim Rental Payment Date" shall mean
the earlier of the Lending Date or January 31, 1980.

"Interim Term" shall mean the period com-

mencing on the first Delivery Date hereunder and ending

on the Interim Rental Payment Date.
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"Invoice Price" shall mean, for an Item,
the purchase price payable by Lessor to the Manu-
facturer pursuant to the Manufacturer's inovices
therefor.

"Item" shall mean any railroad car listed
in Schedule I hereto.

"Lease Term" shall mean the Interim Term,
Basic Term and any Renewal Term.

"Lending Date" shall mean the date on
which the Long-Term Lenders make their funds
available pursuant to Section 20(a) hereof.

"Lessor's Cost" shall mean, for each Item,
the Invoice Price plus Attributable Transaction Ex-
penses.

"Lien" shall mean any lien, mortgage, en-
cumbrance, charge, pledge, lease, security interest
or other encumbrance of any kind.

"Long-Term Debt" shall mean debt incurred by
Lessor as contemplated by Section 20(a) hereof.

"Long-Term Lenders" shall mean a lender or
lenders who make loans to Lessor as contemplated by
Section 20(a) hereof.

M"Manufacturer" shall mean the Amcar Divi-
sion of ACF Industries Incorporated, a New Jersey
corporation, and its successors and assigns.

"Net Economic Return" shall mean the
Owner Participant's after-tax rate of return and
aggregate after-tax cash flow anticipated upon
the execution of the Commitment Letter.

"Owner Participant" shall mean Interfund-
ing and any other Owner Participants, or any one
of them, under the Owner Trust Agreement.

"Owner Trust Agreement” shall mean the
Owner Trust Agreement dated as of November 1,
1979, between Lessor, as Owner Trustee, and J. P.
Morgan Interfunding Corp., as Owner Participant.



"Permitted Liens" shall mean: (a) the
lien created in favor of Long-Term Lenders as
contemplated by the Commitment Letter and Section
20(a) hereof; (b) non-consensual Liens arising by
operation of law in the ordinary course of business
for amounts not yet due; (c) Liens for taxes,
assessments or governmental charges not yet due;
(d) Liens, or Liens for amounts, being contested
in good faith by appropriate proceedings; or
(e) Liens arising from claims against Lessor or
the Owner Participant not related either to their
ownership of an Item or their interest under the
Lease or to the transactions contemplated by any
of the agreements made pursuant to this Lease or
the Commitment Letter.

"Person" shall mean any individual,
corporation, partnership, joint venture, associa-
tion, joint stock company, trust, unincorporated
organization or government or any agency or politi-
cal subdivision thereof.

"Purchase Order" shall mean the Manufac-
turer's Purchase Proposal, Lessee's Letter of
Intent and Manufacturer's Specification for pur-
chase of any of the Items.

"Purchase Order Assignment" shall mean
the Purchase Order Assignment dated as of November
l, 1979 to be executed by Lessee concurrently
herewith assigning all its rights under the Pur-
chase Orders to Lessor, substantially in the form
of Exhibit B hereto.

"Renewal Rent" shall mean the rent
payable for the Equipment for any Renewal Term
pursuant to Section 4 hereof.

"Renewal Term" shall mean any period for
which this Lease is renewed by Lessee pursuant to
Section 4 hereof.

"Rent" shall mean Interim Rent, Basic
Rent, Renewal Rent and Supplemental Rent.

"Rental Payment Date" shall mean the Interim
Rental Payment Date and each day in the third, sixth
and ninth full calendar months in the Basic Term which
is the same day of the month as the Interim Rental



SECTION 2. ACCEPTANCE OF DELIVERY; PAYMENT OF
PURCHASE PRICE.

(a) Acceptance of Delivery. Subject to the
satisfaction of the conditions set forth in Section 9 of
this Lease and, for each Item, the conditions set forth in
paragraph (b) of this Section 2, Lessor will accept delivery
of each Item delivered on or before December 31, 1979 by
executing a Lease Supplement with respect to such Item sub-
stantially in the form of Exhibit H hereto, and will simul-
taneously lease the same to Lessee. Lessor hereby authorizes
one or more employees or agents of Lessee, designated by
Lessee, as the authorized representative or representatives
of Lessor to receive the Equipment from the Manufacturer.

(b) Payment of Purchase Price. Subject to
satisfaction of the conditions set forth in Section 9 and
acceptance of the Equipment pursuant to subsection (a) of
this Section, Lessor will pay the Lessor's Cost for each
Item directly to or for the account of the Manufacturer on
the Delivery Date for that Item, provided, however, that
Lessor's obligation to make such payment in each case is
subject to

(i) receipt by Lessor and the Owner Partici-
pant of a Bill of Sale with respect to such Itemn,
substantially in the form of Exhibit C hereto,
executed by the Manufacturer;

(ii) receipt by Lessor and the Owner Partic-
ipant of an Opinion of Counsel respecting title
with respect to each Item, substantially in the
form of Exhibit D hereto, executed by the Manufac-
turer's counsel;

(iii) receipt by Lessor and the Owner Partici-
pant of a Certificate of Acceptance with respect
to such Item, substantially in the form of Exhibit E
hereto, executed by Lessee; and

(iv) receipt by Lessor and the Owner Partic-
ipant of a Lease Supplement with respect to such
Item, substantially in the form of Exhibit F
hereto, executed by Lessee;

(v) filing of this Lease with the Interstate
Commerce Commission pursuant to Section 29(c¢) hereof,
and receipt by Lessor and the Owner Participant of
satisfactory evidence of such filing;



provided, further, that Lessor's obligation is limited to
$2,000,000 of Total Lessor's Cost.

SECTION 3. INTERIM AND BASIC TERMS AND RENTS.

(a) Interim Term and Rent. The Interim Term of
this Lease shall commence on the first Delivery Date and
shall continue until the Interim Rental Payment Date.

Lessee hereby agrees to pay Lessor Interim Rent during the
Interim Term equal to .03334% per diem applied to the aggre-
gate Lessor's Cost outstanding from time to time during the
period, payable on the Interim Rental Payment Date.

(b) Basic Term and Rent. The Basic Term shall
commence immediately upon the termination of the Interim
Term and end on the 80th Rental Payment Date thereafter.
Lessee hereby agrees to pay Lessor Basic Rent in 80 consecu-
tive quarterly installments in arrears on each Rental Payment
Date after the Interim Rental Payment Date. If the Basic
Term commences on the Lending Date, each installment shall
be equal to 1.92027% of Total Lessor's Cost, except as
provided in Sections 13(e) and 18(a) hereof; provided,
however, that if the debt rate of the Long-Term Debt differs
from 10.75% per annum, Basic Rent will be adjusted to maintain
the Net Economic Return. 1If the Basic Term commences on
January 31, 1980 and the Long-Term Lenders have failed to
make their funds available by that date, each installment
will be equal to 2.2426% of Total Lessor's Cost, except as
provided in Sections 13(e) and 18(a) hereof. Provided,
however, in either of the above cases, that if any of the
Assumed Tax Consequences set forth in Section 10(c) hereof
are not obtained and Lessee elects to adjust Basic Rent
rather than make indemnification payments, then Basic Rent
will be adjusted for the balance of the Basic Term to maintain
the Net Economic Return.

SECTION 4. RENEWAL TERM AND RENT. Upon the expi-
ration of the Basic Term, Lessee shall have the right to
renew the Lease with Lessor as to no less than all the
Equipment for one Renewal Term of five years commencing on
the day the Basic Term ends with Renewal Rent payable in 20
consecutive quarterly installments in arrears on each Rental
Payment Date during the Renewal Term, each installment to be
equal to one-half the rate prevailing on the 80th Rental
Payment Date after the Interim Rental Payment Date, except
as provided in Sections 13(e) and 18(a) hereof; provided




that Lessee shall have notified Lessor in writing not later
than 180 days prior to the end of the Basic Term or Renewal
Term of Lessee's election to renew; provided, further, that
no Event of Default and no Incipient Default shall have
occurred and be continuing at the time of the commencement
of such Renewal Term.

SECTION 5. SUPPLEMENTAL RENT. Lessee shall pay
to Lessor from time to time any and all Supplemental Rent
promptly as the same shall become due. To the extent per-
mitted by applicable law, Lessee shall also pay on demand,
as Supplemental Rent, Interest on any Rent or other amounts
to be paid to Lessor under this Lease not paid when due from
the date payment thereof was due to the date of actual
payment. Supplemental Rent shall include all costs and
expenses, including fees of Lessor's and the Owner Partici-
pant's special counsel, incurred or paid by Lessor and not
included in Transaction Expenses, in connection with the
performance, enforcement or administration of this Lease and
all other documents or agreements related hereto.

SECTION 6. RIGHT OF LESSEE TO PURCHASE THE
EQUIPMENT. Provided that no Event of Default or Incipient
Default shall have occurred and be continuing, Lessee may,
at its option, exercisable by written notice to Lessor not
less than 180 days prior to the expiration of the Basic Term
or the Renewal Term (which notice shall be irrevocable),
elect to purchase on the expiration date of the then current
Term all of the Equipment subject to this Lease on such date
for a purchase price payable to Lessor equal to the fair
market sales value of the Equipment (determined as if the
Equipment had been maintained in accordance with, and was in
the condition required pursuant to, Section 13(a) hereof) as
of such date, the fair market sales value to be determined
in accordance with Section 17(c) hereof. If Lessee shall
exercise such option to purchase the Equipment, then on the
date of expiration of the then current Term, Lessee shall
pay Lessor the purchase price of the Equipment in immediately
available funds and Lessor shall, at Lessee's expense,
transfer title to the Equipment to Lessee without recourse
or warranty, express or implied, except as to the absence of
liens and encumbrances (other than liens and encumbrances,
if any, which Lessee is required to discharge hereunder)
resulting from acts of Lessor not relating to Lessor's
ownership of such Equipment, together with such other docu-
ments evidencing transfer of title as Lessee shall reasonably
request.




SECTION 7. FUNDS; PLACE OF PAYMENT. All payments
made by Lessee pursuant to this Lease shall be made in funds
which are immediately available at or before 11:00 A.M., New
York time, at such place as Lessor shall from time to time
designate in writing. All payments of invoices to the
Manufacturer shall be made by wire transfer in immediately
available funds to the account of ACF Industries Incorporated
at Morgan Guaranty Trust Company, Account No. 200-01-260.

SECTION 8. REPRESENTATIONS AND WARRANTIES.

(a) Disclaimer of Lessor's Warranties; Agency.
Lessee's acceptance of the Equipment under this Lease, as
provided in Section 2(a) hereof, shall confirm and be conclu-
sive evidence, as between Lessor and Lessee, that the Equip-
ment is in all respects satisfactory to Lessee and in compli-
ance with all requirements of this Lease. LESSOR DOES NOT
MAKE, NOR SHALL LESSOR BE DEEMED TO HAVE MADE, ANY REPRESEN-~
TATION OR WARRANTY, EITHER EXPRESS OR IMPLIED, AS TO TITLE
TO, AS TO THE DESIGN, CONDITION OR MERCHANTABILITY OF, AS TO
QUALITY OF THE MATERIAL, EQUIPMENT OR WORKMANSHIP IN, THE
EQUIPMENT, OR AS TO THE FITNESS OF THE EQUIPMENT FOR ANY
PARTICULAR PURPOSE, OR ANY OTHER REPRESENTATION OR WARRANTY
WHATSOEVER WITH RESPECT TO THE EQUIPMENT. ALL SUCH RISKS,
AS BETWEEN LESSOR AND LESSEE, ARE TO BE BORNE BY LESSEE.
Nothing herein contained shall be construed as a waiver of
any rights that either Lessor or the Lessee may have against
the Manufacturer or any other person.

Lessor appoints Lessee as its agent so long as no
Event of Default occurs and is continuing, to pursue in the
name of and for the account of Lessor, the Owner Participant
and/or Lessee, as their interests may appear, at Lessee's
cost and expense, whatever claims and rights Lessee, the
Owner Participant or Lessor may have against the Manufacturer
or any other Person with respect to the manufacture, construc-
tion or transportation of an Item.

(b) Lessee's Representations and Warranties.
Lessee covenants, represents and warrants to Lessor as
follows:

(i) Lessee is a corporation duly
organized, validly existing and in good stand-
ing under the laws of Delaware and has the
corporate power and authority to carry on its
business as presently conducted, to own or hold
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under lease its properties and to enter into and
perform its obligations under this Lease, the Pur-
chase Orders and the Purchase Order Assignment

and is duly qualified to do business and is in
good standing in such other jurisdictions in which
the business and activities of Lessee require
qualification.

(ii) The execution, delivery and per-
formance by Lessee of this Lease, the Purchase
Orders and the Purchase Order Assignment have been
duly authorized by all necessary corporate action
and do not and will not contravene any law or any
governmental rule, regulation, judgment,
decree, writ, injunction or order binding on
the Lessee or the certificate of incorporation or
by-laws of Lessee or contravene the provisions
of, or constitute a default under, any indenture,
mortgage, contract or other agreement or instrument
to which Lessee is a party or by which Lessee is
bound, or to which any of its properties or assets
are subject.

(iii) The execution, delivery and per-
formance by Lessee of this Lease, the Purchase
Orders and the Purchase Order Assignment do not
require the consent or approval of, or the reg-
istration with, any federal, state or other
governmental authority or agency or if so required
the same have been obtained. If any further
consents, approvals, or registrations should
hereafter become necessary, Lessee will use its
best efforts to obtain the same.

(iv) This Lease, the Purchase Orders
and the Purchase Order Assignment have been duly
authorized, executed and delivered by Lessee and
assuming the due authorization, execution and
delivery hereof and thereof by Lessor or the
Manufacturer, as the case may be, constitute
legal, valid and binding agreements of Lessee
enforceable in accordance with their terms.

(v) No actions, suits or proceedings
are pending or, to the knowledge of Lessee,
threatened before any court, administrative agency,
arbitrator, or governmental body that, if decided
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adversely to Lessee, would have a materially adverse
effect on Lessee's business or financial condition
or its ability to perform its obligations under
this Lease, the Purchase Orders or the Purchase
Order Assignment.

(vi) This Lease and the Purchase Order
Assignment will effectively convey to Lessor the
rights and claims purported to be conveyed to
Lessor thereby, free and clear of all Liens except
Liens described in clauses (d), if any, and (e) of
the definition of Permitted Liens.

(vii) Upon delivery to Lessor of a
Manufacturer's Bill of Sale for an Item and pay-
ment by Lessor of Lessor's Cost of such Item,
Lessor will have good title to such Item free
and clear of all Liens except Liens described
in clauses (d), if any, and (e) of the definition
of Permitted Liens.

(viii) All filings or other actions that
may be required or desirable during the Lease Term,
under the Interstate Commerce Act, any other law
or regulation or any agreement or instrument bind-
ing upon Lessee, to establish, perfect and protect
Lessor's title to and the Owner Participant's
interest in the Equipment and the rights of Lessor
and the Owner Participant under the Lease have
been duly made or taken, or are not yet required
and will be duly made or taken as required, includ-
ing but not limited to the filings described in
Section 29(c) hereof; in each case copies or other
appropriate evidence thereof will be delivered
promptly to Lessor. There is no existing mortgage,
security agreement or other agreement or instrument
exXecuted by or relating to Lessee (other than the
Lease) providing for a Lien which attaches or by
its terms will attach hereafter to any Item.

(ix) The audited Consolidated Balance
Sheet of Lessee as of December 31, 1978 and the
unaudited Consolidated Balance Sheet of Lessee as
of September 30, 1979, together in each case with
the related Statements of Income for the year and
nine month periods then ended, delivered to Les-
sor, have been prepared in accordance with gene-
rally accepted accounting principles consistently
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applied and present fairly the financial position
of Lessee as of such dates and the results of its
operations for such periods. Since September 30,
1979, there has been no material adverse change in
the financial condition, results of operations,
business or prospects of Lessee.

(x) Each Item will, on its Delivery
Date, constitute "new section 38 property" within
the meaning of Section 48(b) of the Code in the
hands of Lessor and will constitute property the
original use of which will commence with Lessor
within the meaning of Section 167(c) of the Code.

(xi) A reasonable estimate of the
residual value of the Equipment at the end of 25
years from January 31, 1980 is an amount, deter-
mined without regard to the effects of inflation
or deflation and with the assumption that the
Equipment is redelivered to Lessor as provided
in the Lease, not less than 20% of the Total
Lessor's Cost of the Equipment; and a reason-
able estimate of the remaining useful life of
the Equipment at the end of such 25-year period
is a period of not less than 20% of the total
estimated useful life of the Equipment. The
nature of the Equipment is such that, at the
end of such 25-year period, it should be com-
mercially feasible for a person other than the
Lessee to acquire and use the Equipment on terms
consistent with the estimated residual value
referred to above. As of the Delivery Date of
the last Item of the Equipment delivered pursuant
to this Lease, the Total Lessor's Cost of the
Equipment shall not be greater than the fair
market value of the Equipment.

(Xii) Lessee has furnished to Lessor a true
and correct copy of the Purchase Orders, together
with any and all documents or instruments by which
the Purchase Orders have been amended to the date
of this Lease. Promptly upon receipt of the spe-
cifications for the Equipment to be delivered to
Lessee by the Manufacturer, Lessee shall deliver
one complete set thereof to Lessor.

-13~



SECTION 9. CLOSING CONDITIONS.

(a) The obligation of Lessor to pay the Lessor's
Cost of any Item to the Manufacturer shall be subject to
fulfillment of the following conditions before the first
Delivery Date:

(i) The conditions set forth in Section
2 hereof shall have been fulfilled.

(ii) No change in law, regulations or
administrative interpretations shall have occurred
which would make it illegal for Lessor or the
Owner Participant to invest in, acquire, own or
execute and deliver a lease of the Equipment.

(iii) The Purchase Order Assignment
shall have been duly authorized, executed and de-
livered by Lessee and shall be in full force and
effect, and Lessor and the Owner Participant shall
have received executed counterparts thereof.

(iv) The Manufacturer shall have good
and marketable title to the Equipment, free and
clear of all Liens except Liens described in
clauses (d) and (e) of the definition of Permitted
Liens, and any and all documents or certificates
reasonably requested by the Lessor or the Owner
Participant with regard to such matters shall have
been delivered to Lessor.

(v) All approvals, consents, orders or
authorizations of, or registrations with or no-
tices to, any federal, state or other governmental
authority which are required for the completion
or performance of the transactions contemplated by
this Lease shall have been obtained.

(vi) Lessor and the Owner Participant
shall have received a Consent and Agreement with
respect to the Equipment, substantially in the form
of Exhibit G hereto, executed by the Manufacturer;

(vii) Lessor and the Owner Participant
shall have received an Opinion of Counsel respect-
ing the Manufacturer's Consent and Agreement, sub-
stantially in the form of Exhibit H hereto, ex-
ecuted by the Manufacturer's counsel;
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(viii) Lessor and the Owner Participant
shall have received at Lessee's expense an
appraisal, in form and substance satisfactory to
Lessor and to the Owner Participant, addressed to
them from an independent expert satisfactory to
Lessor and the Owner Participant to the effect that
the estimated useful life of the Equipment is at
least 35 years and that the residual value of the
Equipment after 25 years is expected to be at least
20% of the Total Lessor's Cost of the Equipment.

(ix) On each Delivery Date (1) the rep-
resentations and warranties of Lessee contained in
Section 8 of this Lease shall be true, complete
and accurate on and as of such Delivery Date as
though made on and as of such Date, (2) nothing
shall have occurred which will materially and
adversely affect the business or financial con-
dition of Lessee or the ability of Lessee to per-
form its obligations under this Lease, the Purchase
Orders and the Purchase Order Assignment, (3) no
Event of Default or Incipient Default shall have
occurred and be continuing, or would result from
the lease of the Equipment, and (4) Lessor and the
Owner Participant shall have received a certificate
signed by a duly authorized officer of Lessee
satisfactory in form and substance to Lessor, the
Owner Participant and the Owner Participant's spe-
cial counsel to the foregoing effect.

(x) Lessor and the Owner Participant
shall have received, in form and substance reason-
ably satisfactory to Lessor, the Owner Partici-
pant and the Owner Participant's special coun-
sel, such documents and evidence with respect to
Lessee as Lessor or the Owner Participant may
reasonably regquest in order to establish the
existence and good standing of Lessee, the author-
ization of the transactions contemplated by this
Lease and the Purchase Order Assignment, the
taking of all corporate proceedings in connection
therewith and compliance with the conditions set
forth in this Section 9.

(xi) Lessor shall have received, in
form and substance satisfactory to it and to
the Owner Participant, an opinion of special New
York counsel to the Owner Participant, Messrs.
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Davis Polk & Wardwell, to the effect that all
necessary ICC filings have been made to perfect
Lessor's and the Owner Participant's interest in
and title to the Equipment and to such other
effects and covering such matters as Lessor or
the Owner Participant may reasonably request,
including the federal income tax consequences

of the transactions contemplated by this Lease.

(xii) Lessor and the Owner Participant
shall have received the insurance certificate
required to be delivered pursuant to Section 15(c).

(xiii) Lessor and the Owner Participant
shall have received, in form and substance satis-
factory to Lessor, the Owner Participant and the
Owner Participant's special counsel, an opinion of
Lessee's general counsel, to the same effect as
the representations and warranties by Lessee under
paragraphs (i) through (vi) and paragraphs (viii)
and (x) of Section 8(b) of this Lease (except that
knowledge referred to in Section 8(b) shall be for
purposes of such opinion the knowledge of counsel.

(xiv) Lessor shall have received all
other documents, certificates and opinions reason-
ably requested by it in connection with the trans-
actions contemplated hereby.

SECTION 10. INDEMNITIES.

(a) General Indemnity. Lessee agrees to indemnify
Lessor, the Owner Participant and their respective successors,
assigns, employees and agents against, and agrees to protect,
save and keep harmless each thereof from, and hereby assumes
liability for, any and all claims, liabilities, obligations,
damages, penalties, actions, suits, costs, expenses, disburse-
ments and losses (herein called "claims, liabilities and
losses") of whatsoever kind and nature (including tort
liabilities and strict liability), whether or not any of the
transactions contemplated hereby are consummated and whether
or not Lessee carries or is required to carry insurance in
respect thereof, imposed on, incurred by or asserted against
Lessor, the Owner Participant or any successors, assigns,
employees or agents of either of them, in any way relating
to or arising out of the transactions contemplated by this
Lease and the other documents referred to herein, the con-
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struction, acquisition, ownership, leasing, use, operation,
maintenance, return or disposition of the Equipment, includ-
ing without limitation any claims, liabilities and losses
arising out of or resulting from bodily injury or death or
damage to property, or arising out of latent or other defects,
whether or not discoverable, or arising out of any failure
on the part of Lessee to perform or comply with any of the
terms of this Lease; provided that taxes covered by subsec-
tions (b), (c¢) and (d) of this Section 10 and not excluded
from indemnification thereunder shall not be subject to
indemnification under this subsection (a); and provided
further that Lessee shall not be obligated under this sub-
section (a) to indemnify Lessor or the Owner Participant,
respectively, for any claims, liabilities and losses resulting
from the negligence or wilful misconduct of Lessor or the
Owner Participant or the agents of either of them (but in no
event shall this exclusion from Lessee's obligation to
indemnify Lessor or the Owner Participant apply if Lessee's
failure to perform or comply with any of the terms of this
Lease, other than this subsection (a), is a contributing
cause of any such claims, losses and liabilities). Lessee
will to the extent practicable pay directly any and all
claims, liabilities and losses indemnified hereunder and, to
the extent any such items are paid by Lessor or the Owner
Participant, will promptly upon demand by Lessor or the
Owner Participant reimburse and indemnify Lessor or the
Owner Participant, respectively, therefor. Lessee further
agrees that, with respect to any payment or indemnity here-
under, such payment or indemnity shall include any amount
necessary to hold Lessor or the Owner Participant, respec-
tively, harmless on an after-tax basis (net of any tax
benefits Lessor or the Owner Participant, respectively,
might have realized as a consequence of any such claims,
losses and liabilities) from all taxes (including income
taxes) required to be paid with respect to such payment or
indemnity. In the event Lessor or the Owner Participant
receives notice of a claim, liability or loss which would be
indemnified under this subsection (a), Lessor will promptly
notify Lessee thereof, and, so long as no Event of Default
has occurred and is continuing and Lessor's title to or
interest in the Equipment or its rights hereunder are not
subjected to a risk of infringement, loss or forfeiture,
Lessee may at its own expense defend Lessor or the Owner
Participant against such claim, liability or loss.

(b) Taxes. Lessee agrees to pay, and on written

demand to indemnify and hold Lessor and the Owner Participant
harmless from, all license and registration fees and all
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taxes, levies, imposts, duties, charges or withholdings of
any nature whatsoever together with any penalties, fines or
interest thereon (collectively for purposes of this sub-
section, "Taxes") imposed against Lessor, the Owner Partici-
pant, Lessee or the Equipment by any governmental agency or
taxing authority upon or with respect to the Equipment or
any part thereof, or upon or with respect to the construction,
acquisition, ownership, lease of, use, operation, maintenance,
return or other disposition of the Equipment or upon or with
respect to the Rent, receipts or earnings arising therefrom
or upon or with respect to this Lease, the Purchase Order
Assignment or the Owner Trust Agreement (excluding Taxes on,
based on, or measured by, the net income of the Owner Parti-
cipant before Taxes and any Taxes imposed upon the Owner
Participant by the jurisdiction in which the Owner Partici-
pant has its principal office; provided that notwithstanding
the foregoing exclusion, there shall not be excluded from
indemnification hereunder any Taxes indemnified under sub-
sections (a), (c) and (d) of this Section 10 or any Taxes
on, based on, or measured by, net income resulting directly
or indirectly from (x) Lessee's receipt of or right to
receive any refund or credit pursuant to the Purchase Orders,
(y) any payments by the Manufacturer in satisfaction of a
claim against the Manufacturer with respect to the Equipment
or (z) any payments by the Lessee for maintenance, repairs,
alterations or improvements which are treated as income to
the Lessor or the Owner Participant); provided that this
indemnity will not apply to penalties, fines or interest
where such levy or tax is not paid if Lessor or the Owner
Participant, respectively, was aware, and Lessee was not
aware, of the tax and its due date and failed negligently

to seasonably notify Lessee thereof. Any Tax indemnified
hereunder shall be paid directly when due, if direct payment
is permitted, or shall be reimbursed to the Lessor or the
Owner Participant on demand to the extent paid by Lessor or
the Owner Participant, respectively. Lessee further agrees
that, with respect to any payment or indemnity hereunder,
such payment or indemnity shall include any amount necessary
to hold Lessor and the Owner Participant harmless on an
after-tax basis (net of any tax benefits Lessor or the Owner
Participant might have realized from any such Taxes) from
all Taxes (including income taxes) required to be paid with
respect to such payment or indemnity.

If any proceeding is commenced against Lessor or

the Owner Participant for any such Tax, Lessor or the Owner
Participant, respectively, shall promptly notify Lessee. If
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reasonably requested by Lessee in writing and no Event of
Default shall have occurred and be continuing, Lessor or the
Owner Participant, respectively, shall upon receipt of
indemnity reasonably satisfactory to it and at the expense
of Lessee (including, without limitation, all costs, expenses,
losses, legal and accountants' fees and disbursements,
penalties and interest fairly allocable to the matters
indemnified hereunder) in good faith contest the validity,
applicability or amount of such Tax by, in its sole discre-
tion, (1) resisting payment thereof if Lessor or the Owner
Participant, respectively, shall determine such course of
action to be appropriate, (2) not paying the same except
under protest, if protest is necessary and proper, and (3)
if payment be made, using reasonable efforts to obtain a
refund thereon in appropriate administrative and judicial
proceedings. If any Tax is required to be paid in connection
with a contest, Lessee will provide funds for payment on an
interest-free basis. If Lessor or the Owner Participant
shall obtain a refund of all or any part of such Tax paid by
Lessee, Lessor or the Owner Participant, respectively, shall
pay Lessee such refund and any interest also received by
Lessor or the Owner Participant, respectively, and fairly
attributable to such refund of tax; provided that such
refund shall not be payable before such time as Lessee shall
have made all payments or indemnities then due under this
Lease; and provided, further, that, if an Event of Default
shall have occurred and be continuing, Lessor shall hold any
refund received and apply it to amounts then or thereafter
due and payable to Lessor by Lessee hereunder. Lessee shall
not be deemed to be in default under any of the above
indemnification provisions so long as Lessee shall diligently
prosecute such contest. In case any report or return is
required to be made with respect to any Tax indemnified
hereunder, Lessee will either make such report or return in
such manner as will show the ownership of the Equipment in
Lessor and send a copy of such report or return to Lessor
and the Owner Participant or will notify Lessor and the
Owner Participant of such requirement and make such report
or return in such manner as shall be satisfactory to Lessor
and the Owner Participant.

(c) Indemnity for Loss of Investment Credit,
Depreciation Deductions, Etc. This Lease is being entered
into on the assumption that the assumed tax consequences set
forth in Schedule I to the Commitment Letter are applicable
and that the Owner Participant will be entitled to take such
credits, deductions and other benefits as are provided by
the Code and the state and local taxing statutes in the
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jurisdiction in which the Owner Participant has its princi-
pal office, including, without limitation,

(1) the investment tax credit ("Investment
Credit") pursuant to Section 38 of the Code for
"new section 38 property" in an amount equal to
10% of Total Lessor's Costs;

(2) deductions for depreciation of the
Total Lessor's Cost ("Depreciation Deductions")
computed on the following basis:

(1) election of the class life asset
depreciation range system of depreciation
under Treasury Regulation Section 1.167(a)-11
and selection of an asset depreciation period
of twelve (12) years,

(ii) six months of depreciation in the
calendar year 1979 based on the election of
the half-year convention,

(iii) wuse of the 200% double-declining-
balance method of depreciation provided in
Section 167(b)(2) of the Code switching to
the sum-~of~-the-years-digits method in 1981,
and

(iv) a net salvage value of 10% of Total
Lessor's Cost reduced to zero by an election
under Section 167(f) of the Code;

(3) interest deductions on Debt ("Interest
Deductions") if Long-Term Debt is raised; and

(4) straight line amortization of Transaction
Expenses ("Amortization Deductions").

The Owner Participant will claim the Investment Credit on

its Federal income tax return and will claim the Depreciation
Deductions, Interest Deductions and Amortization Deductions
on its Federal income tax returns and on the appropriate
state and local income or franchise tax returns.

Lessee agrees that neither it nor any corporation

controlled by it, in control of it, or under common control
with it, will at any time take any action, directly or
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indirectly, or file any returns or other documents inconsis-
tent with the foregoing and that Lessee and any such corpora-
tion will file such returns, take such actions and execute
such documents as may be reasonable and necessary to facili-
tate accomplishment of the intent expressed in the first
paragraph of this subsection (c¢).

If for any reason whatever the Owner Participant
shall not be allowed for any taxable year all or any portion
of its Investment Credit and the Depreciation Deductions,
Interest Deductions and Amortization Deductions to which it
would have been entitled, or if during any such taxable year
all or any portion of the Investment Credit or the Deprecia-
tion Deductions is recaptured pursuant to Section 47 or
Section 1245 of the Code or any other similar provision (any
such nonallowance or recapture being referred to hereafter
as a "Loss"), then Lessee will pay to the Owner Participant
such amount which, after reduction by an amount equal to all
taxes required to be paid by the Owner Participant in respect
of the receipt of such amount, shall be equal to the sum of
the aggregate additional Federal, state or local income or
franchise taxes plus, on an after-tax basis, an amount equal
to any interest, additions to tax or penalties associated
with such income or franchise taxes, payable by the Owner
Participant as a result of such Loss. If, as a result of a
Loss, the aggregate Federal, state or local income or fran-
chise taxes paid by the Owner Participant for any taxable
year shall be less than the amount of such taxes which would
have been payable had no such Loss occurred, then the Owner
Participant will pay Lessee promptly the amount of such
differences in taxes, plus any additional tax benefits realized
provided, however, that the Owner Participants shall not be
obligated to make any payment pursuant to this sentence to
the extent that the sum of such payment and all other payments
by the Owner Participant pursuant to this subsection (c¢)
would exceed the amount of all payments by Lessee to the
Owner Participant pursuant to this subsection. Except as
otherwise provided in subsection (e) of this Section, all
amounts payable to the Owner Participant hereunder shall be
paid promptly and in any event within 30 days after receipt
by Lessee of a written demand therefor, accompanied by a
written statement describing in reasonable detail the related
Loss and the computation of the amount so payable. Any
payment due to Lessee from the Owner Participant pursuant to
this paragraph shall be paid promptly and in any event
within 30 days after the Owner Participant realizes any such
savings in its income or franchise taxes or additional tax
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benefits, as the case may be; provided that, if an Event of
Default shall have occurred and be continuing or if any
amount payable under this Lease is due and unpaid, the Owner
Participants shall hold all such payments and apply them to
amounts then or thereafter due and payable to the Owner
Participant by Lessee hereunder.

In lieu of paying an indemnity under this subsec-
tion, Lessee and Lessor may adjust Basic Rent to reflect
variations from the assumed tax consequences set forth in
Schedule I to the Commitment Letter.

Notwithstanding anything to the contrary set forth
above, any Loss which would otherwise be indemnified by
Lessee hereunder shall not be subject to indemnification to
the extent that such Loss is a direct result of the occurrence
of any of the following events:

(A) a transfer or other disposition by
the Lessor or the Owner Participant of any interest
in the Equipment, unless an Event of Default has
occurred and is continuing;

(B) +the failure of Lessor or the Owner
Participant to claim the Investment Credit, the
Depreciation Deductions, the Interest Deductions
or the Amortization Deductions;

(C) the failure of Lessor or the Owner
Participant to have sufficient liability for Tax
within the meaning of Section 46 of the Code
against which to credit the Investment Credit or
to have sufficient gross income within the meaning
of Section 61l(a) of the Code to benefit from the
Depreciation Deductions, the Interest Deductions
or the Amortization Deductions;

(D) the failure of Lessor or the Owner
Participant, respectively, to take timely action
in contesting a claim made by the Internal Revenue
Service with respect to such Loss if the Lessor or
the Owner Participant were to take such action
pursuant to subsection (e) of this Section 10;

(E) any change in or modification of
applicable law occurring after the last Delivery
Date; or
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(F) an event which causes Lessee to pay
in full the Stipulated Loss Value with respect to
the Equipment.

(d) Indemnity for Capital Expenditures. If the
Owner Participant is required by (i) any published revenue
ruling, revenue procedure or other published statement of
position by any taxing authority, (ii) a determination upon
any audit of the Owner Participant's tax returns or (iii)
advice received by the Owner Participant from its outside
tax counsel, to include in its gross income for any taxable
year for Federal, state or local income or franchise tax
purposes an amount in respect of any alteration, improvement
or addition to the Equipment or any cost of acguisition in
excess of the maximum Total Lessee's Cost ("Capital Expendi-
tures"), then Lessee will pay to the Owner Participant such
amount which, after reduction by all taxes required to be
paid by the Owner Participant in respect of the receipt of
such amounts, shall be equal to the sum of the aggregate
additional Federal, state or local income or franchise taxes
payable by the Owner Participant as a result of such Capital
Expenditures plus, on an after-tax basis, an amount equal to
any interest, additions to tax or penalties associated with
income or franchise taxes payable by Lessee as a result of
such Capital Expenditures. If as a result of any such
Capital Expenditures the aggregate Federal, state or local
income or franchise taxes paid by the Owner Participant for
any taxable year shall be less than the amount of such taxes
which would have been payable had no such Capital Expenditures
been made, then the Owner Participant will pay to Lessee the
amount of such savings in taxes plus any additional tax
benefits realized by the Owner Participant as the result of
such payment; provided that the Owner Participant shall not
be obligated to make any payment pursuant to this sentence
to the extent that the sum of such payment and all other
payments by the Owner Participant pursuant to this subsection
(d) would exceed the amount of all payments by Lessee to the
Owner Participant pursuant to this subsection. Except as
otherwise provided in subsection (e) of this Section, all
amounts payable to the Owner Participant hereunder shall be
paid promptly and in any event within 30 days after receipt
by Lessee of a written demand therefor, accompanied by a
written statement describing in reasonable detail the inclu-
sion in gross income and the computation of the amount so
payable. Any payment due to Lessee from the Owner Participant
pursuant to this paragraph shall be paid promptly and in any
event within 30 days after the Owner Participant realizes
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any such savings in its income or franchise taxes or addi-
tional tax benefits, as the case may be; provided that, if
an Event of Default shall have occurred and be continuing or
if there are any amounts payable by Lessee under this Lease,
the Owner Participant shall hold all such payments and apply
them to amounts then or thereafter due and payable to the
Owner Participant by Lessee hereunder.

(e) Contest of Disallowance of Tax Benefits. In
the event a claim shall be made at any time by the Internal
Revenue Service which, if successful, would require Lessee
to indemnify the Owner Participant under subsection (c¢) or
(d) of this Section 10, Lessor agrees that it or the Owner
Participant will take such action in connection with contest-
ing such claim as Lessee shall reasonably request in writing
from time to time; provided that: (i) no Event of Default
shall have occurred and be continuing; (ii) within 30 days
after notice by Lessor or the Owner Participant to Lessee of
such claim, Lessee shall request that such claim be contested;
(iii) Lessor or the Owner Participant, after consultation
with Lessee, may, at the sole option of the Owner Participant,
forego any and all administrative appeals, proceedings,
hearings and conferences with the Internal Revenue Service
in respect of such claim and may, at the sole option of the
Owner Participant, either pay the tax claimed and sue for a
refund in the appropriate United States District Court or
the United States Court of Claims, as the Owner Participant
shall elect, or contest such claim in the United States Tax
Court; (iv) prior to taking such action, Lessee shall have
furnished the Owner Participant with an opinion of indepen-
dent tax counsel reasonably satisfactory to the Owner Parti-
cipant to the effect that a meritorious defense exists to
such claim; and (v) Lessee shall have indemnified the Owner
Participant in a manner reasonably satisfactory to the Owner
Participant for any liability or loss which the Owner Parti-
cipant may incur as the result of contesting such claim
(excluding for this purpose liabilities for taxes not related
to the Equipment or this Lease) and shall have agreed to pay
the Owner Participant on demand an amount which, after
payment of all taxes incurred in respect of the receipt
thereof less any taxes saved by the deduction thereof, shall
be equal to all costs and expenses which the Owner Participant
may incur in connection with contesting such claim. If the
Owner Participant elects to pay the tax claim and then seek
a refund, Lessee will provide the Owner Participant with
sufficient funds, on an interest-free basis, to pay the tax.
If any such claim referred to above shall be made by the
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Internal Revenue Service, and Lessee shall have reasonably
requested Lessor to contest such claim as above provided and
shall have duly complied with all of the terms of this
Section 10(e), Lessee's liability for indemnification shall
